
dictive modelling. We follow 
up in this issue with an article 
that has a more South African 
‘flavour’, and it certainly looks 
like this is an approach that 
will catch on quickly. The arti-
cle was written by Tony Boo-
bier which he has labelled 
“Location Intelligence – The 
New Insurance DNA?” 

 Also, we look in-house to our 
CPD. This has been a con-
tentious issue throughout our 
membership, with some 
members welcoming it with 
open arms, and others refus-
ing to accept it at all. We now 
publish a list of those mem-
bers that have fully complied 
with CPD and we will be ac-
tively marketing their names 
around the industry. Our rec-
ommendation to insurers is 
that they only make use of 
those that are showing a will-
ingness to keep pace with 
market developments. 

 Finally, for those that enjoy 
reading legal stuff we are 
including articles prepared by 
Deneys Reitz, Lindsay Keller 
and Jean Naude from Associ-
ated Loss Adjustors. 

Peter Veal—Director▲ 

It might be cooling off outside 
but the insurance industry is 
definitely ‘heating up’. Keep-
ing pace with developments is 
an art of its own – just this 
month we saw the numerous 
proposed changes not only to 
the short term and long term 
insurance acts, but also to the 
FAIS Act. Frantic draftings of 
comments took place at the 
offices of SAUMA, the FIA 
and SAIA and each sent rep-
resentatives to Cape Town to 
address Parliament. These 
changes are radical to say the 
least and if introduced will 
affect us all. 

 Then there is the second 
hands goods bill. In our last 
newsletter we said it had 
been shelved, but here it is 
again and we have included 
an article prepared by Oupa 
Skosona on behalf of SAIA 
which you will find quite inter-
esting.  

 The consumer protection Bill 
is another that will affect us 
indirectly, particularly adjust-
ers who deal with products 
liability claims. The third draft 
was tabled in Parliament on 6 
May 2008 and simultaneously 
the Department of Trade and 

Industry (DTI) briefed the 
Parliamentary Portfolio Com-
mittee of Finance on the Bill. 
By close reading of the defini-
tion and industry discussions 
with the DTI it appears that 
the short-term industry will be 
excluded from the application 
of the Bill. Of concern, how-
ever, is the introduction of a 
section that seeks to make 
retailers, producers, importers 
and distributors liable for con-
sequential damages suffered 
regardless of whether or not 
they have been negligent. 
Webber Wentzel has kindly 
provided permission to re-
print an article on this. 

 Micro Insurance is going to 
be big in South Africa, so we 
have included a press release 
issued by National Treasury 
which provides a broad out-
line of what it entails. We 
have been informed that in all 
likelihood it will take about 
three years to draw up sepa-
rate legislation to regulate it, 
but that when it does finally 
arrive we should be prepared 
to handle claims in a very 
different way. 

 In our last newsletter, we 
reproduced an article on pre-
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The New Consumer Protection Bill In a Nutshell 
Article Supplied by Webber Wentzel 

The widely publicised Con-
sumer Protection Bill was 
published on 6 May 2008. 
The Bill has been tabled in 
the National Council of Prov-
inces and simultaneously 
been referred to the Portfolio 
Committee on Justice and 
Constitutional Affairs. If the 
Parliamentary processes run 
smoothly, it may still be prom-
ulgated into law this year. 

Timing for implementation 

The Bill will be gradually 
phased in: the first of its provi-
sions (mainly those dealing 
with the establishment of the 
National Consumer Commis-
sion and the Minister's pow-
ers to make regulations) are 
scheduled to come into effect 
one year after the date on 
which it is signed by the 
President. All other provisions 

will come into effect 18 
months after the date of sig-
nature by the President, 
unless the Minister defers 
such date (which he may do 
by an additional 6 months).  

Conservatively speaking, 
suppliers of goods and ser-
vices accordingly have up to 
2 years to ensure that their 
agreements and processes 
comply with the Bill. 

Continued on next page... 
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What does the Bill do? 

The Bill will replace the 
many laws currently regu-
lating consumer protection 
with a single comprehen-
sive framework for protect-
ing consumer rights in 
South Africa. It builds on 
the consumer protection 
principles contained in the 
National Credit Act, 34 of 
2005 (which came into full 
effect on 1 June 2007), but 
extends to all consumer-
facing businesses, includ-
ing the financial services 
s e c t o r . 
 
The Bill governs issues 
such as unfair contract 
terms, product liability, dis-
closure and pricing and will 
regulate certain marketing 
practices. Its far-reaching 
provisions regarding the 
marketing of goods and 
services cover almost every 
imaginable scenario: from 
consumer loyalty pro-
grammes and promotional 
competitions to referral 
selling. It will aim to rid the 
market of unethical trading 
practices, unsafe products, 
unfairly discriminatory mar-
keting and seeks to protect 
confidential consumer infor-
mation from being released 
w i t h o u t  c o n s e n t . 
 
The Bill generally applies to 
any supply of goods or ser-
vices in the ordinary course 
of business between suppli-
ers and consumers and 
also to franchise arrange-
ments. Most of us are 
therefore likely to be af-
fected by the Bill's provi-
sions in some way. It is 
worth noting, however, that 
the Bill will not apply to cer-
tain large transactions 
which exceed a particular 
value (this threshold will be 
determined by the Minister 
from time to time). The Bill 
furthermore does not apply 
to the promotion or supply 
of goods or services to the 
State. Despite these excep-
tions, the Bill will apply to 
goods that are unsafe even 
if they are the subject of an 
exempt transaction. Regu-

latory authorities may also 
apply to the Minister for an 
industry-wide exemption 
from one or more provisions 
of the Bill should those pro-
visions overlap with similar 
regulations that already ap-
ply to a particular industry. 
 
Key provisions of the Bill 
which may affect your 
business  

 
As mentioned above, the 
Bill's provisions are far-
reaching and numerous. We 
have, however, set out be-
low a few of the key provi-
sions of which you should be 
aware. These include:  

• business name registra-
tion will be mandatory 
(instead of voluntary as is 
currently the case) and a 
person may only carry on 
business in his full name as 
per his identity document or 
in the registered business 
name; 

• consumers are given 
the right to return goods to 
the supplier in certain cir-
cumstances; 

• consumers may termi-
nate transactions resulting 
from direct marketing, with-
out reason or penalty, within 
5 business days from the 
later of the date on which 
the transaction was con-
cluded or the date on which 
the goods were delivered to 
the consumer (the so-called 
"cooling-off" right); 

• unjust, unreasonable or 
unfair contract terms are 
prohibited (those terms be-
ing elaborated upon in the 
Bill); 

• the Bill has a profound 
effect on the contracting out 
of liability as the Bill places 
an obligation on a supplier to 
draw the fact, nature and 
effect of the exclusion of 
liability provision to the at-
tention of the consumer be-
fore the conclusion of the 
transaction. For a more de-
tailed discussion on the pro-

visions of the Bill which im-
pact a supplier's ability to 
contract out of liability, 
please see our quarterly 
Dispute Resolution newslet-
ter which is due to be pub-
lished shortly; 

• a fixed-term agreement 
may not exceed the time 
period prescribed by regula-
tion and may be cancelled at 
any time by the consumer 
on 20 business days' notice. 
Although the supplier may 
impose "reasonable" penal-
ties, the Minister may pre-
scribe the method by which 
the penalty should be deter-
mined; 

• unless expressly pro-
vided otherwise in an agree-
ment, it is an implied condi-
tion of every transaction for 
the supply of goods or ser-
vices that the supplier is 
responsible for delivering the 
goods or performing the 
services on the agreed date 
and time, at the agreed 
place and at the cost of the 
supplier, in the case of the 
delivery of goods, and that 
risk in the goods remains 
with the supplier until the 
consumer accepts delivery; 

• unsolicited goods (even 
if such goods were delivered 
by mistake) may be retained 
by the recipient and owner-
ship in such goods passes 
unconditionally to that per-
son; 

• the Minister may pre-
scribe categories of con-
sumer agreements which 
are required to be in writing; 

• every consumer has the 
right to receive goods that 
are reasonably suitable for 
the purposes for which they 
are generally intended, that 
are of good quality, in good 
working order and free of 
any defects and which will 
be useable and durable for a 
reasonable period of time. It 
is an implied provision in 
each transaction for the sup-
ply of goods that the pro-
ducer or importer, distributor 

and retailer each warrant 
that the goods comply with 
the requirements and stan-
dards described in the Bill; 

• the producer or im-
porter, distributor or retailer 
of any goods is liable for 
any harm (including eco-
nomic loss) occassioned by 
the supply of unsafe goods, 
a product failure, defect or 
hazard in any goods or 
inadequate instructions or 
warnings provided to the 
consumer in respect of any 
hazard associated with the 
use of the goods. Previous 
versions of the Bill imposed 
a strict liability on produc-
ers, importers, distributors 
and retailers, this has, how-
ever, not been repeated in 
the new Bill and ordinary 
fault liability will apply. 

E n f o r c e m e n t 
 
The Bill's provisions will be 
enforced by a new National 
Consumer Commission and 
in addition, the National 
C o n s u m e r  T r i b u n a l 
(established in terms of the 
National Credit Act) will 
have jurisdiction to adjudi-
cate on complaints under 
t h e  B i l l . 
 
The consequences of 
n o n - c o m p l i a n c e 
 
The Bill creates a limited 
number of offences for the 
contravention of its provi-
sions. These include the 
unauthorised disclosure of 
consumer confidential infor-
mation and offences relat-
ing to prohibited conduct 
(which includes a failure to 
comply with a compliance 
notice issued by the Com-
m i s s i o n ) . 
 
Contravention of the Bill 
may result, on conviction, in 
the imposition of a fine or 
imprisonment for 12 
months, or to both (unless 
the offence relates to the 
disclosure of confidential 
information, in which event 
one is liable for a fine or 
imprisonment for 10 years, 
or to both). The Bill further-

The New Consumer Protection Bill In a Nutshell 
From Previous Page 
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more provides for the impo-
sition of an administrative 
penalty not exceeding the 
greater of 10% of the re-
spondent's annual turnover 
during the preceding finan-
cial year, or R1 million.  
 
Since companies will 
wish to avoid suffering any 
reputational risk that may 
result from publicity gener-
ated as a result of any non-

compliance, this in itself may 
encourage compliance with 
the Bi l l 's  provis ions. 
 
Where to from here? 
 
Although consumers will 
welcome the Bill's provi-
sions, the costs of compli-
ance will be high for busi-
nesses. In particular, suppli-
ers of goods and services 
will need to consider how 

the Bill's detailed provisions 
will impact their businesses 
and may require specialist 
advice. It would certainly be 
prudent for such companies 
to undertake a review of 
their standard agreements 
and operational processes 
to ensure that they do not 
breach the Bill's provisions. 
 
Should you require more 
information on the Bill or 

specific advice on the appli-
cation of its provisions to 
your business, please do 
not hesitate to get in touch 
with Eunice van Zyl, Jo-
hann Scholtz or your regu-
lar contact at Webber 
Wentzel who will gladly 
assist you.▲ 
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ILA Snippets 
 

Claims Conference 

 Our first claims conference 
was an enormous success, 
so we have decided to 
make it an annual event, 
the next one being held in 
May 2009. 

 We are presently compiling 
a list of subjects and if you 
have any ideas or topics 
that you think we should 
address, please send your 
comments to Peter Veal 
peter@ice-sa.co.za  

 Call for subject matter 
experts 

 Our NQF 5 qualification 
which will be used for entry 
to our senior level of mem-
bership (Associate), is pres-
ently in for registration hav-
ing successfully passed 
through the ‘out for public 
comment’ stage. 

 We now have to write the 
material, and if you believe 
you are a subject matter 
expert and would like to 
help (lots of CPD points will 
be awarded as well as 
other benefits), please pass 
your name to Jan Schubart 
who will explain exactly 
what is required. His e-mail 
a d d r e s s  i s 
jwsch@telkomsa.net 

 RPL 

 In terms of our Constitu-
tion, all Accredited mem-
bers must obtain an NQF 4 
insurance qualification to 
retain membership. 

 When the Constitution was 
changed to incorporate this, a 
12 month window of opportu-
nity was provided whereby 
Accredited members could 
undertake an RPL assess-
ment to provide evidence of 
competency. 

 This window of opportunity 
has now expired, and those 
that did not apply for the RPL 
assessment and who do not 
have a formal qualification 
must now register with a train-
ing provider to complete one. 

 In terms of the Constitution, 
Accredited members have 5 
years to do so, and with a 
start date of April 2007 a full 
year has now passed. As it is 
unlikely that a full qualification 
can be achieved in less than 
2 years it is recommended 
that members begin their 
studies this year. The Institute 
will not extend the time frame 
for qualification completion. 

 CPD Hong Kong 

 It is interesting to note that 
even in Hong Kong, adjusters 
have to complete CPD. One 
of our members living in Hong 
Kong, on receiving our re-
quest for CPD record sent the 
following e-mail to us: 

 “Peter 

As an overseas fee paying 
member I would like to remain 
on the ILA.  

We have to complete at least 
10 hours of CPD every year. 
This is audited by the Hong 

Kong Insurance Authority.  

Would the ILA consider this 
as appropriate CPD? 

Mike” 

 Needless to say that we 
accept this as CPD 

 Insurance Gateway offer 

 Insurance Gateway is an 
electronic publication which 
gets to a very large number 
of insurance practitioners. 
Mike stoker, the owner and 
editor has offered Members 
of our Institute a special 
facility. This a direct quota-
tion from his e-mail 

 “Insurance Gateway is a 
unique independent web 
based information portal for 
the South African insurance 
industry. Established in 
February 2005, the Gate-
ways offer consumers and 
insurance professionals 
free access to market infor-
mation, papers, articles, 
events, glossaries and the 
like. 

 The heartbeat of the Gate-
ways is the directory list-
ings by type of service pro-
vider. For example there is 
the category in the Short-
term Gateway Profession-
als Section for Assessors 
and Loss Adjustors, where 
several Loss Adjustors 
have already listed. 

 Insurance Gateway sup-
port all initiatives aimed at 
increasing professionalism 

and making the industry 
more accessible and to this 
end we offer ILA members 
a reduced annual rate from 
the standard rate of R1 500 
per annum down to R1 
000,00 per annum plus 
VAT. 

 Anyone interested in avail-
ing themselves of this offer 
can contact Mike Stoker via 
t h e  w e b s i t e 
www.insurancegateway.co.
za . 

 New members 

 We welcome the following 
new members: 

J Pretorious 

G J van der Laak 

 

 Members no longer 

 We say goodbye to the 
following: 

P J van Wyk 

RRS Stermin 

R G Ross 

R de Jager 

A M Cotton 

Ms. C Milledge 

Ms. C van Eekelen 

C A Young 

C J Nel 

R G Walker-Randall 

B J Verreyne 
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Q D C Gibson 

K N Brown 

R G Bird 

W E White 

 Loss Adjusters wanted in 
Canada 

 Thinking of leaving South 
Africa? We received this e-
mail from a head hunter in 
Canada looking for adjust-
ers. It was headed RE-
CRUITMENT FOR CANADA 
INSURANCE LOSS ADJUST-
ING JOBS 

 Greetings from Toronto, 
Canada 

 Interested parties are in-
vited to send their resumes 
in the attached format to 
Matrixvisa Inc. Please send 
it to insurancerecruit-
ment@matr ixv isa .com  
Please follow the format 
closely as an incorrect for-
mat cannot be used. If you 
have special adjusting skills 
please ensure it is men-
tioned in your resume (not 
called a CV in North Amer-
ica).     

 We will only contact eligible 
candidates and candidates 
that we believe stand a 
reasonable chance of being 
placed successfully.  

 Interesting links can be 
found here:  

http://www.matrixvisa.com/
pages/a_zofimmigration.ht
m 

http://www.matrixvisa.com/
pages/newsletter.htm - see 
Nov 2005 newsletter  for 

cost of living questions. 

 Regards 

Cobus (Jacobus) Kriek 

 IMIA 

 The International Association 
of Engineering Insurers has a 
fascinating website which will 
be of interest to engineering 
adjusters. They list details of 
interesting claims, and those 
that would like more informa-
t ion should cl ick on 
www.imia.com Then click on 
‘library’ then ‘interesting 
claims’ 

 Effects of load shedding 
on intruder alarm systems 

 Although we hope to have 
seen the last of load shed-
ding, you might be interested 
in seeing a letter from the 
South African Intruder Detec-
tion Services Association 
(SAIDSA) sent to Eskom: 

 The South African Intruder 
Detection Services Associa-
tion (SAIDSA) is an Associa-
tion of service providers of 
Intruder Detection Systems 
representing the interests of 
the industry and the public. 

 While we accept and under-
stand the current load shed-
ding requirements in South 
Africa, we wish to voice our 
concerns and place on re-
cord the effects of load-
shedding on the electronic 
intruder alarm industry and 
its clients. 

 While this practice may be 
necessary, we request you to 
note that the effects have the 
result of a National Security 

Risk in as much as all own-
ers of Intruder Alarm Sys-
tems are left vulnerable 
during the scheduled power 
outages. This poses a dan-
ger to life and property. 

 As all intruder alarm sys-
tems depend on recharge-
able battery power to oper-
ate, they require AC power 
to keep these batteries 
charged. As the average 
battery in a system will offer 
an operating period of about 
3 – 4 hours without power, 
your proposed load shed-
ding schedules of up to 6 
hours poses a threat to the 
security of the public. 

 Furthermore, the constant 
high charge and discharge 
causes irreversible damage 
to these batteries in a very 
short time, adding extra 
costs to the public. 

 While the recommendations 
of generator power and so-
lar power (at a cost to the 
public) may sound like a 
solution, it is totally impracti-
cal to expect the general 
public to absorb these high 
costs. 

 Furthermore, proposed load 
shedding on specific days 
and periods offers the crimi-
nal a precise crime planning 
schedule. 

 While SAIDSA has em-
barked on campaigns to 
educate the industry and the 
public by way of technical 
workshops, advertising and 
websites, among others, we 
request that you consider 
the above and reduce ex-

tended load shedding peri-
ods to less than 4 hours in 
order to allow our systems 
to remain effective, thus 
offering reasonable protec-
tion to the public. 

 Yours faithfully 

 Bryan Rudolph 

 SAIDSA:  Chairman Tech-
nical Committee 

 Is steam damage covered 
under a householder pol-
icy? 

Statement from Philip 
Clough, Dec 2007 – “I 
made a claim due to a bro-
ken washing machine. I put 
a load of washing on before 
going away for the week-
end. On my return I found it 
to be stuck in a boiling cy-
cle and my whole kitchen 
was nigh on destroyed by 
the steam. When I made a 
claim through my broker to 
the insurance company it 
was denied as I was not 
insured for steam damage! 
My broker quickly pointed 
out that water is H2O and 
the same chemical com-
pound at steam! They were 
not having it. The judge, in 
the small claims court, did 
not even allow the insur-
ance company's counsel to 
speak. He took two minutes 
to read out the case, 
laughed and said "Water is 
H2O as is steam - case for 
the plaintif." The claim was 
swiftly settled by an embar-
rassed insurance company. 
(Thanks Philip Clough) ▲ 

ILA Snippets 
From Previous Page  

Continued on next page... 

Just as we thought that the 
long awaited Second Hand 
Goods Bill had been 
shelved and forgotten 
about, it has been intro-
duced to Parliament and 
referred to the Portfolio 
Committee on Safety and 
Security for consideration 
and public hearings. 

 Briefly, the Bill was first pub-
lished in October 2005 and 
aims, once enacted, to regu-
late the business of dealers in 
second hand goods and 
pawnbrokers, in order to limit 
trade in stolen goods, to pro-
mote ethical standards in the 
second hand goods trade and 
lastly provide matters con-

nected therewith.       

 Applicability of the Bill in 
the short-term insurance 
industry  

 In insurance business, loss 
or material damage over 
movable property more 
often than not involves the 
replacement of second 

hand goods – motor vehi-
cles, motor cycles, jewel-
lery, communication equip-
ment, household and office 
equipment and the like. In 
certain circumstances, in-
surers and brokers acting 
with mandate may sell or 
d i spose  o f  sa lvage 
(recovered goods) to offset 

Second Hand Goods Bi l l  
Ar t ic le  Suppl ied by:SAIA,  Oupa Skosona  
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Locat ion In te l l igence—The New Insurance DNA? 
 

The South African property 
insurance sector is entering 
a period of change, mirror-
ing the political and eco-
nomic dynamics of this 
complex but exciting nation.  

 Increased competition, 
particularly between per-
sonal lines insurers, cou-
pled with the emergence of 
new sales distribution chan-
nels such as the internet, is 
increasingly placing pres-
sure on the level of insur-
ance premium. Often de-
scribed as being a ‘soft 
market’, broader experi-
ence tells us that this trend 
usually soon extends to the 
low end of the commercial 
sector, typically at SME 
level. 

 At the same time, better 
management information 
coupled with improved risk 
management techniques is 
beginning to provide a real 
option to major commercial 
enterprises that, in setting 
up captives and self insur-
ance schemes, now have a 
viable alternative to often-
expensive commercial pre-

miums. 

 The South African insurance 
market is also beginning to 
open up to the prospect of 
dealing with high-volume 
low-value claims, a sector 
known as ‘micro-insurance’. 
This will inevitably create 
new organisational chal-
lenges but also, importantly, 
new opportunity for the most 
entrepreneurial of organisa-
tions. 

 The Impact of Supply 
Chain Management on 
Loss Adjusting  

 As insurance premiums tum-
ble, the knock-on effect is 
one of pressure on insurers’ 
own costs. These costs are 
both internal and external. 
Internally, insurers will seek 
process efficiencies, with 
debate about in-sourcing 
versus outsourcing. Deci-
sion-making on matters of 
‘vertical integration’ is often 
based on benchmarking of 
both service and claims per-
formance, including average 
settlement costs per claims 
category.  

 External cost control directs 
those insurers with appropri-
ate scale towards the world 
of supply chain management. 
Professional buyers will in-
creasingly start to procure 
services such as loss adjust-
ing, and these new experts 
will increasingly exert organ-
isational influence on the 
decision-making process. 

 Experience reminds us of 
the complexity of stakeholder 
involvement especially in the 
difficult area of claims. What 
has been learned elsewhere 
is that the model of supply 
chain competing with the 
claims department for influ-
ence does not usually work, 
and that the most successful 
outcome arises where claims 
teams within insurers work in 
partnership with procurement 
professionals. 

 At the heart of many of these 
developments rests location 
intelligence. It is increasingly 
becoming a cornerstone of 
insurance, impacting on 
many areas of the business 
across the entire enterprise. 
Location impacts on sales 

and marketing, supply 
chain management, per-
formance management and 
operational benchmarking 
to name but a few areas. It 
pervades beyond property 
into life and pension, auto, 
medical and all other sec-
tors. Is location intelligence 
the new DNA of the insur-
ance industry?   

 It is of course impossible to 
predict the future with abso-
lute certainty. However, 
what we can be sure of is 

claims.    

 If enacted, the Bill will re-
place the Second Hand 
Goods Act of 1955 that the 
short-term insurance indus-
try had for some time man-
aged to escape, because 
the Act refers to any person 
who “deals in” second hand 
goods, in the course of 
business. The proposed 
new Bill, however, will apply 
to any person who carries 
on a business as a dealer 
of second hand goods. The 
Bill will, however, not apply 
in instances where goods 
are disposed of by way of 
public auctions authorised 
warrant of execution under 
judgment, or court orders or 
to any dealer who is a 
member of an accredited 
association save where 

Second Hand Goods Bi l l  
Ar t ic le  Suppl ied by:SAIA,  Oupa Skosona  

exempted by notice in Ga-
zette by the Minister.   

 A dealer is defined as any 
person who carries on a 
business of dealing in sec-
ond hand goods. The subro-
gation clause in the now 
withdrawn Multimark III and 
some personal lines wording 
provides that the insurer or 
any person authorised by it 
may take, enter or keep pos-
session of any damaged 
property and deal with it in 
any reasonable manner.    

 At a glance, when reading 
the definition of a dealer one 
will agree that it appears that 
insurers are excluded from 
the application of the Bill by 
reason that insurers are, 
indeed, not in a business of 
acquiring or disposing sec-

ond hand goods. However, 
the definitions of “deal in” 
and “disposing of” are very 
broad and include acquiring 
and disposing of by any 
means of goods. To this end, 
the definition of a dealer, as 
contained in the Bill, might 
extend beyond the scope of 
the original objective of the 
Bill so far as insurers are 
concerned. The Bill does not 
draw a distinction between 
“deal in” and “deal with”, 
hence the definition of 
“dealer” should be made 
clear; that the Bill is intended 
for persons whose main/core 
business is dealing in second 
hand goods and not persons 
who incidentally, through 
their business, may come 
into possession of and dis-
pose of second hand goods.        

 Of importance when inter-
preting whether or not the 
Bill is applicable to the 
short-term industry, is the 
consideration that insurers, 
in certain instances, do 
assume ownership of the 
goods they acquired before 
disposing them.   

 Compliance  

 Notwithstanding that insur-
ers do contract with salvage 
companies who dispose 
goods on their behalf insur-
ers should ensure that deal-
ers do comply with the pro-
visions of the Act, once 
passed, by for instance 
registering and reporting to 
the police on stolen 
goods.▲   

 

Tony Boobier  

Continued on next page... 
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Location Intelligence—The New Insurance DNA? 
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that as insurers change 
their behaviour, there will 
be a knock-on effect to the 
South African loss adjuster 
profession.   

 Loss Adjusters also need 
to become Location Intel-
ligent 

 It is inevitable that the 
same tools used by insur-
ers will find their way into 
the loss adjusting profes-
sion. Early adopters will 
rapidly align themselves to 
the main insurers, and will 
be better placed to meet 
the new demands of the 
insurance sector. 

 Where there is supply 
chain management, there 
usually follows commoditi-
sation of services. This 
means a possible, perhaps 
even probable, movement 
away from time-based 
charges, and greater granu-
larity will emerge where 
fees are based on claims 
‘value bands’. Because of 
this, adjusters will need to 
become increasingly aware 
of operational efficiency 
and how best to utilise re-
sources. If not already in 
existence, operational effi-
ciency will rapidly become a 
core competence of suc-
cessful adjusting organisa-
tions. 

 Operational Efficiency 

 Operational efficiency 
arises in two principal ways.  

 Firstly, and at its most ba-
sic, the manner in which the 
adjuster optimises his call 
route to ensure the most 
visits in the least time, tak-
ing into account traffic. This 
is a relatively simply proc-
ess, and the professional 
adjuster should consider 
routing technology as being 
an essential part of his tool-
box.  

 The second area of opera-
tional efficiency is in the 
reporting process, and the 
need to optimise reporting 
especially at the low value 
claims end. Again, technol-

ogy has a part to play in that 
process with new mobile 
tools collecting and transmit-
ting key data, allowing earlier 
decisions, and shorter claims 
elapsed times. 

 Capacity Planning 

 Concerns about adjuster 
capacity are seldom ex-
pressed. After all, isn’t the 
adjusting profession an elas-
tic commodity? More claims 
simply result in longer hours 
worked, including weekends. 
Slippage of service often 
shows itself in longer claim 
durations, but most insurers 
will be more than aware that 
the longer the claim goes on, 
the less satisfied the cus-
tomer, and usually the more 
expensive the outcome.  

 The matter is not confined to 
non-complex claims. A major 
new incident involving sev-
eral adjacent properties 
places huge stress on re-
source, often to the detri-
ment of other work-in-
progress.  

 For those very practical and 
financial reasons, the need 
for adjusters to be able to 
better understand the 
stresses on their operations 
due to increased volumes 
will increasingly become 
more critical. Scenario plan-
ning is critical to business 
planning and furthermore 
becomes an essential com-
ponent in supplier assess-
ment. Modelling is a proven 
way of creating ‘what if’ pro-
jections. 

 Visualisation of Manage-
ment Information. 

 The world has moved on 
from excel spreadsheets and 
pivot tables. Business Intelli-
gence is key to real time 
decision-making.  

 Insurers increasingly de-
mand information in ways 
that lend themselves to bet-
ter analysis. European insur-
ers already lay down the law 
as to how they require data 
to be presented from their 
supply chain. South African 

insurers will quickly take the 
same approach. 

 Mapping is no more than a 
graphical representation of 
perhaps 15% of data avail-
able, but nevertheless allows 
managers and insurers to 
quickly assess issues and 
take action accordingly. 
Modern insurers are mostly 
beyond the point of referring 
to maps on walls, but are 
increasingly using advanced 
graphics to visualise com-
plex data.   

 Added Value Services 

 As competition heats up in 
the adjusting market, for 
some organisations it will be 
what extra they can bring to 
the table which will be the 
‘deal creator’.  

 What these additional ser-
vices could be are best left 
to the imagination of the 
entrepreneurial organisation. 
These added-value services 
might be in the way that 
management information is 
provided, ie high quality visu-
alisations providing reassur-
ance that the business is 
under control.  

 Alternatively, perhaps the 
difference will be in the pro-
vision of additional services. 
However, for example, why 
should it not be possible for 
the adjuster, in providing a 
report following a major theft, 
to make a recommendation 
not only for additional secu-
rity but also to be able to 
introduce a suitably vetted 
and qualified organisation 
that might undertake the 
work at a discounted rate?  

 Isn’t there a role for location 
intelligence in identifying, 
deploying and monitoring the 
performance of these new 
organisational capabilities? 

 A Summary of the De-
mands of a Dynamic Mar-
ket 

 There will always be a role 
for the loss adjusting expert. 
However, that role has 
changed over time, and will 
continue to change. 

 Adjusters need to be as 
aware of technological tools 
as they need to be aware of 
new legislation in the subro-
gation process, or in new 
rapid drying techniques. 
Insurance is one of the few 
truly global industries, and 
the speed of change is 
more rapid than ever be-
fore, even in a market re-
nowned for relative inertia.  

 If location intelligence is 
really the new insurance 
DNA, ands there are few 
who seem to be disputing 
this, turning a blind eye is 
probably not an option for 
the adjusting profession.  

    Tony Boobier has a nota-
ble track record in change 
management in the Insur-
ance Sector, operational 
restructuring and supplier 
management, including 
outsourcing. Tony is re-
nowned for his award win-
ning entrepreneurial ap-
proach, having led cross-
industry teams to national 
and international industry 
recognition. 

 Tony is a regular contribu-
tor to the insurance press 
focussing on property 
claims (subsidence, flood, 
technology, hazard model-
ling, and reinsurance).  He 
can be contacted via Sanet 
Lombard at ST Group, Jo-
hannesburg  +27 (0) 861 
S T  G R O U P  o r 
info@stgroup.co.za. 

 

Article sourced from a 
recently held series of 
morning seminars on the 
topic of “Location Intelli-
gence in the Insurance 
Sector”, hosted by ST 
Group and reproduced 
with the kind permission 
of the author,  

Tony Boobier FCILA , 
Chartered Loss Adjuster, 
Strategic Industry Man-
ager – Insurance Practice, 
Pitney Bowes Business 
Insight  ▲ 
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Credits Checks, the National Credit Act (“NCA”) and the 
Employment Equity Act of 1998 

Art ic le  Suppl ied by:  Anthony Glazer ,  GAB Robins  

By now, you should all 
have renewed any con-
tracts that you may have 
had with any Credit Bu-
reau that you were us-
ing. All old contracts with 
Credit Bureaux needed 
to be re-signed in com-
pliance with the NCA, 
once the NCA was prom-
ulgated last year. If you 
have not re-signed your 
contracts, best you do so 
now. 

 Upon re-signing of our 
contract with the Tran-
sUnion Credit Bureau 
(Previously “TransUnion 
ITC”), it was represented 
to us by TransUnion that 
Loss Adjusters can no 
longer request credit 
checks on Insured’s 
without the Insured’s 
express written permis-
sion. Now its plain to see 
that in an instance where 
an Insured has submit-
ted a fraudulent claim 
due to the existence of 
some financial problem 
or other, or if the Insured 
believes that there are 
judgments which, if un-
covered, may jeopardize 
what is otherwise a legiti-
mate claim, they will not 
agree for the Loss Ad-
juster to perform a Credit 
Check. 

 Regulation 18(4) of the 
NCA was sited by Tran-
sUnion as the relevant 
legislation governing the 
requirement of written 
consent. Regulation 18(4) 
reads as follows: 

 “The prescribed pur-
poses, other than for pur-
poses contemplated in the 
Act, for which a report 
may be issued in terms of 
section 70(2)(g), are: 

a) an investigation into 
fraud, corruption or theft, 
provided that the South 
African Police Service or 
any other statutory en-
forcement agency con-
ducts such an investiga-
tion; 

b) fraud detection and 
fraud prevention services; 

c) considering a candidate 
for employment in a posi-
tion that requires trust and 
honesty and entails the 
handling of cash or fi-
nances; 

d) an assessment of the 
debtors book of a busi-
ness for the purposes of: 

i) the sale of the business 
or debtors book of that 
business; or 

ii) any other transaction 
that is dependant upon 

determining the value of 
the business or debtors 
book of that business; 

e) setting a limit of service 
provision in respect of any 
continuous service; 

f) assessing an applica-
tion for insurance; 

g) verifying educational 
qualifications and employ-
ment; 

h) obtaining consumer 
information to distribute 
unclaimed funds, includ-
ing pension funds and 
insurance claims; 

i) tracing a consumer by a 
credit provider in respect 
of a credit agreement en-
tered into between the 
consumer and the credit 
provider; 

j) developing a credit scor-
ing system by a credit pro-
vider or credit bureau” 

 For the purposes of a 
Loss Adjuster, it is likely 
that only Paragraphs (a), 
(b) and (d) are relevant in 
respect of the investiga-
tion of a claim, and Para-
graph (c) is relevant in 
respect of evaluating a 
suitable candidate for pos-
sible employment. 

 If one reads the Regula-

tions more closely, it is 
obvious that Regulation 
18(4) needs to be read in 
conjunction with Regula-
tion 18(5), which reads 
as follows: 

 “Should a report be re-
quired for a purpose set 
out in sub-regulation 
(4)(c) or (e) to (g), the 
consent of the consumer 
must be obtained prior to 
the report being re-
quested.” 

 It is therefore clear that 
Loss Adjusters do not 
have to obtain prior writ-
ten consent from an In-
sured before requesting 
a Credit Check when 
investigating a claim. 
However, all companies 
including Loss Adjusters 
need to obtain written 
consent from potential 
employees or candidates 
prior to performing a 
Credit Check when con-
sidering employing this 
person in a position that 
requires trust and hon-
esty and entails the han-
dling of cash or finances. 

 Subsequent feedback 
received from the Tran-
sUnion Legal Depart-
ment has supported this 
understanding.▲ 

Continued on next page... 

CPD 
Art ic le  Suppl ied by:  Peter  Veal  

All over the world, profes-
sional bodies are introduc-
ing CPD. Here in South 
Africa it is no exception, 
and the Financial Services 
Board has indicated its de-
sire to introduce compul-
sory CPD at the end of next 
year for all those that are 
registered as key individu-
als or representatives in 
terms of the FAIS Act. 

 The Insurance Institute of 
South Africa is also planning 
the introduction of CPD for its 
Licentiate, Associate and 
Fellow members, with an ef-
fective date as soon as possi-
ble. 

 We took the initiative to take 
this action more than 2 years 
ago and our effective date 
was the beginning of last 
year, with returns for 2007 

having to be lodged by our 
members during the first 
quarter of this year. In fact, 
we have it embodied in our 
Constitution that member-
ship of our Institute will not 
be renewed if our require-
ments are not met. 

 We are happy to report 
that the majority of our 
members have lodged their 
returns and have accord-

ingly complied with our re-
quirements. However there 
are a few that have not 
done so and we are pres-
ently taking disciplinary 
action against them. 

 Despite the internationally 
accepted view relating to 
CPD, we still have mem-
bers who do not wish to 
acknowledge the necessity 
of this, and have blatantly 
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CPD 
From Previous Page  

admitted that they will not 
relent. They believe that the 
market will still support 
them simply because of the 
‘old boys club’, whether 
they remain members of 
our Institute or otherwise. 

 Our contention is that in 
this rapidly changing and 
regulated industry, there is 
no room for such an ap-
proach, and as we fall out-
side of the regulators net 

we have to be seen to be 
properly self regulated. In-
deed the increasing number 
of complaints that we have to 
address is indicative of the 
market’s demand for regula-
tion and professionalism. 

 The true testing time has 
arrived. 

 Whilst we cannot be pre-
scriptive, we truly believe that 
insurers will no longer sup-
port adjusters simply be-

cause they are friends of the 
claims manager. Regulation 
is the order of the day, and 
adjusters must adhere to a 
code of conduct, whether by 
statute or otherwise. There 
has to be some channel of 
redress in the event of unpro-
fessional conduct and in the 
current environment that 
channel has to be provided 
by us. 

 We have decided to publish 

the names of those adjust-
ers who have complied with 
their CPD obligations and it 
is our intention to ‘market’ 
their names to the industry 
with a recommendation that 
these become their pre-
ferred adjusters. 

The names of those that 
have complied with CPD 
requirements are published 
hereunder.▲ 
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Micro Insurance Regulation 
A Press Release Issued by Nat ional  Treasury  

The Future of Micro-
insurance Regulation in 
South Africa 

 National Treasury is re-
leasing for public comment 
a discussion paper that 
proposes a new regulatory 
environment for entities 
offering insurance products 
to low-income earners, enti-
tled: “The Future of Micro-
insurance Regulation in 
South Africa”. 

 Micro-insurance as defined 
in the discussion paper is 
intended to catalyse the 
market provision of risk 
management tools for poor 
households. However, 
given the inherent complex-
ity of insurance and the 
vulnerability of the target 
market, there are also risks 
of potential abuse and 
miss-selling. A balance 
therefore needs to be 
struck between market de-
velopment and consumer 
protection. 

 Accordingly, the goal of the 
paper is to develop a coher-
ent and clear regulatory 
framework that will encour-
age and facilitate the provi-
sion and distribution of 
good value, low-cost prod-
ucts that are appropriate to 
the needs of low-income 
consumers by a variety of 
market players, who must 
treat their policyholders 

fairly and manage the risks of 
providing insurance.  

This is in line with the gov-
ernment’s objective to in-
crease access to financial 
services for 

the poor and providing a sup-
portive regulatory environ-
ment for the implementation 
of the Financial Sector Char-
ter. 

 An underlying principle of 
the paper is that regulation 
should be tailored to underly-
ing risk. Thus insurers that 
only offer micro-insurance 
products as defined will oper-
ate under a reduced regula-
tory environment. This is 
justified as the risks inherent 
in this business are limited by 
the product limitations. The 
new micro-insurance frame-
work should allow for broad 
participation in this market 
and the graduation of entities 
from small, underwritten enti-
ties to 

larger more sophisticated 
options. Although it is techni-
cally feasible to give effect to 
this framework introduced 
through appropriate amend-
ments to current legislation 
(the Long-term Insurance 
Act, the Short-term Insurance 
Act, the Co-operatives Act 
and the Friendly Societies 
Act), it is proposed that spe-
cific micro-insurance legisla-

tion should be considered for 
the sake of simplicity and 
user-friendly regulation 

 In short, the discussion pa-
per proposes: 

� A dedicated micro-
insurance license. This li-
cense will be available to 
existing registered long-term 
insurers, short-term insurers, 
friendly societies as well as 
public companies and coop-
eratives which comply with 
the registration requirements; 

� Allowing the license holder 
to write both long-term and 
short-term policies which 
comply with the product pa-
rameters set for micro-
i n s u r a n c e  p r o d u c t s 
(including, subject to further 
actuarial modelling, a pro-
posed benefit cap of R50 000 
and a maximum policy term 
of 12 months); 

� Simplified distribution re-
quirements (under FAIS); 
and 

� Special prudential regime 
commensurate to the risks 
applicable to micro-insurance 
policies. 

 All micro-insurers will fall 
under the supervision of the 
Financial Services Board 
(FSB). In addition to insurers 
currently registered under the 
Long-term or Short-term 
Acts, Friendly societies and 

Co-operatives registered 
under their respective acts 
will be allowed to obtain a 
micro-insurance license if 
they comply with the re-
quirements. 

 The micro-insurance li-
cense will not be the only 
channel for the provision of 
market-driven risk mitiga-
tion instruments for low 
income households. This 
paper also considers the 
other options that need to 
be included in an overall 
regulatory framework for 
micro-insurance, for exam-
ple underwriting or the cell 
captive mechanism. 

A consumer awareness 
strategy will complement 
the legislative and regula-
tory reform process. 

 The micro-insurance re-
gime presented is aligned 
to the proposed social se-
curity reforms and National 
Treasury will continue to 
ensure that the two proc-
esses are consistent and 
harmonised. 

 The deadline for comments 
is 31 July 2008. Comments 
are to be submitted to 

Ms. Katherine Gibson by 
e m a i l :  K a t h e -
rine.Gibson@treasury.gov.z
a or fax: 

+27 (0)12 3155206.▲ 

A View of Bouncy Castle 
Ar t ic le  Suppl ied by Deneys Rei tz  Inc .  

Pass the parcel may be 
safer.  Beloved of children’s 
birthday parties, bouncy 
castles are estimated to 
have caused between 
2 500 and 3 000 injuries 
each year in the United 
Kingdom. 

 In the recent judgment of 
the High Court of Justice in 
England the parents of trip-
lets who hired a bouncy 
castle to celebrate the trip-
lets tenth birthday found 
themselves held liable for 
the injuries sustained by a 
child injured while playing 

on the bouncy castle. 

 The child was brain-
damaged when kicked in the 
head by an older, larger boy 
performing a somersault on 
the bouncy castle. 

 The children involved were 
not guests at the birthday 
party but had, on the evi-
dence, been granted permis-
sion by one of the triplets 
parents to use the bouncy 
castle. 

 The defendants accepted 
that if the Court rejected the 
evidence that the claimant 

was refused permission to 
use the castle, which the 
Court did do, that they owed 
a duty of care to him. 

 The claimants case of 
breach of a duty was three-
fold: 

▪  Failure to maintain con-
tinuous supervision of 
those using the castle; 

▪ Failure to forbid children 
using the castle from 
doing flips and somer-
saults; 

▪ Failure to ensure that 
only children of a simi-
lar size and weight 
played on the bouncy 
castle at the same 
time. 

The terms of the hire con-
tract of the castle contained 
recommendations for safety 
inter alia that: 

▪  The equipment should 
be supervised at all times 
by a responsible person 
and boisterous behaviour 
stopped. 

Continued on next page... 
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A View of Bouncy Castle 
From Prev ious Page  

▪ Not to exceed the 
maximum of children rec-
ommended by the manu-
facturer. 

▪ Not to mix children of 
different sizes or with adults 
on equipment unless it is 
specifically designed so. 

 There were two other 
documents on the com-
pany’s website, although 
not seen by the defendants, 
which the Courts consid-
ered instructive. 

A health and safety infor-
mation sheet which in-
cluded the following: 

▪ Operator and attendant 
should watch the activity on 
the inflatable constantly and 
take action at the first sign 
of any misbehaviour. 

▪ Somersaults and rough 
play should not be allowed. 

▪ It is the operator’s re-
sponsibility to ensure that 
equipment is not over-
loaded with users. 

Standard terms and condi-
tions of hire containing 
clauses to the effect that: 

▪ A responsible adult 
must supervise inflatable at 
all times. 

▪ Ensure the inflatable is 
not over crowded and limit 
numbers depending on age 
and size of children. 

▪ Avoid large children 
and small children from 
using the inflatable at the 
same time – some require 
strict supervision. 

There were also safety car-
toons stressing: 

▪ Similar size children 
only. 

▪ No somersaults, back or 
front flips. 

▪ An adult must supervise 
the children at all times. 

 The Court accepted that the 
use of the equipment mani-
festly brought risks in its 
train.  Supervision was 
needed to ensure that any 
new users removed shoes 
otherwise there would be a 
danger to the users and the 
equipment, and continuous 
supervision was also neces-
sary to police the way in 
which the equipment was 
used. 

 While one of the defendants 
was in attendance through-
out she was also supervising 
another piece of equipment 
hired for the birthday party.  
Both pieces of equipment in 
fact needed uninterrupted 
supervision which was not 
given. 

 Largely as a consequence of 
insufficient allowance being 
made for the demands of 
operating two items of equip-
ment the Court concluded 
that the level of supervision 
of the bouncy castle was 
inadequate.  The standard of 
supervision needed to be all 
the greater given that the 
users were not of an age to 
appreciate the significant 
risks involved. 

 The absence of a continu-
ous watch was also causa-
tive of the accident.  While it 
was clear that the events 

happened quickly no-one 
was in a position to intervene 
to stop the activity as soon 
as the offending child tried to 
somersault, the evidence of 
the offending child being that 
even if he had been merely 
told to be careful he would 
have refrained.  The offend-
ing child was also three or 
four years older than the 
other children using the cas-
tle and is described as a 
“gentle giant”. 

 The Court found that the 
risks of a damaging collision 
are manifestly enhanced by 
mixing children of different 
sizes on a bouncy castle and 
avoidance of such a situation 
is at the forefront of all the 
various recommendations for 
safe use.  The offending child 
should not have been al-
lowed to use the bouncy cas-
tle at the same time as the 
younger and smaller children 
and that too was causative of 
the accident. 

 Under the circumstances the 
defending parents were 
found to have been causa-
tively negligent of the claim-
ant’s injuries. 

 The legal principles applies 
are in essence identical to 
those which would be applied 
by South African Courts, and 
on the same facts South Afri-
can Courts would have come 
to no different conclusion.  
The general principles of 
negligence are applicable to 
other pieces of children’s 
play equipment used both at 
parties and as found at vari-
ous restaurant chains 
throughout the Republic. 

 Insured’s who produce or 
supply children’s play equip-

ment would be mindful to 
ensure that appropriate 
safety instructions and in-
structions in respect of use 
are provided to users and 
that attention is appropri-
ately drawn to the safe use 
and proper supervision 
provisions is appropriately 
drawn in the relevant con-
tract.  Likewise users who 
make equipment available 
for use by children should 
have regard for the nature 
of each particular piece of 
equipment and the age of 
the children using the 
equipment to ensure appro-
priate supervision and 
proper maintenance of the 
equipment to ensure that it 
is safe for use. 

 The use of disclaimer and 
indemnity notices may be 
beneficial subject to the 
appropriate wording of the 
notices, size of the notices 
and lettering and position of 
display bearing in mind that 
most users of the equip-
ment contemplated would 
not be of an age or mental 
competence to contract, let 
alone waive their rights. 

 Looking ahead, the pro-
posed provisions of the 
Consumer Protection Bill in 
dealing with disclaimer and 
indemnity notices and com-
petency to contract whilst 
not expressly forbidding the 
use inter alia of disclaimer 
notices and indemnities in 
respect of negligence (other 
than gross negligence) 
would make successful 
reliance on disclaimer no-
tices and indemnities in 
many instances more diffi-
cult than the current com-
mon law position.▲ 

It is that time of the year 
when loss adjusters are 
required to dust off their 
boots to conduct in loco 
inspections of damage 
caused to insured or Third 
Party property as a result of 

the spread of fire to or from 
insured/Third Party property. 

 Fire is defined by wikipe-
dia.org as “…a rapid oxida-
tion process that creates 
light, heat, and smoke, and 

varies in intensity. It is com-
monly used to describe either 
a fuel in a state of combus-
tion (e.g., a campfire, or a lit 
fireplace or stove) or a vio-
lent, destructive and uncon-
trolled burning (e.g. in build-

ings, grassland, plantations 
etc.)” 

 The author in this article 
focuses on the latter occur-
rence, an insurable peril 
from both the perspective of 
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the person / entity affected 
by the consequences of fire 
and party from whose prop-
erty it had spread and/or 
started. 

 In order to succeed with an 
Aquilian claim for damages 
against a party perceived to 
have caused such patrimo-
nial damage, a claimant is 
required to allege and 
prove the five elements of a 
delict vis-a-vis conduct, 
w r o n g f u l n e s s ,  f a u l t 
(negligence or intent), cau-
sation and damage.  

 According to Neethling 
Potgieter and Visser, Law 
of Delict,-  

 “An act which causes harm 
to another is in itself insuffi-
cient to give rise to delictual 
liability. For liability to fol-
low, prejudice must be 
caused in a wrongful, that 
is, a legally reprehensible 
or unreasonable manner.”     

 To determine whether or 
not the act of a wrongdoer 
was in fact wrongful, the 
law of delict has been de-
veloped to include a breach 
of a recognised legal duty 
not to cause harm owed 
towards another. The afore-
mentioned authors confirm 
on page 57 of the noted 
publication that it is a trite 
principle of the law of delict 
that –  

 “As a general rule a person 
does not act wrongfully … 
where he fails to act posi-
tively to prevent harm to 
another. Thus the point of 
departure is that a person is 
generally not liable where 
his omission … gives rise to 
an actual infringement of 
the interests of another. 
Liability follows only if the 
omission was in fact wrong-
ful; and this will be the case 
only if in the particular cir-
cumstances a legal duty 
rested on the defendant to 
act positively to prevent 
harm from occurring, and 
failed to comply (fully) with 
that duty. The question 
whether such a duty ex-
isted, is answered with ref-

erence to the legal convic-
tions of the community…”    

 Over the years, and with the 
development of this branch 
of the law, a number of sce-
narios / factors have crystal-
lised to indicate the existence 
of such legal duty to act posi-
tively to prevent harm to an-
other, and relevant to the 
current article is control of a 
dangerous object.     

 Control over a potentially 
dangerous object such as a 
campfire, long grass on the 
road verge/railway reserve 
acts as an instrument in de-
termining whether or not a 
legal duty rested on the de-
fendant, in circumstances 
where actual control over the 
dangerous object and breach 
of a legal duty that rests on 
such defendant to take posi-
tive steps to prevent harm 
are key in resolving this ob-
jective test. 

 Insofar as the control aspect 
is concerned, the promulga-
tion of the National Veld and 
Forest Fire Act of 1998 [as 
amended] (”the Act”) in the 
author’s view erased any 
doubt as to the duties of 
owners and/or occupiers of 
immovable property to take 
preventative steps to avoid 
damage to other caused by 
runaway fires. 

 According to the preamble to 
the Act, this piece of legisla-
tion was necessary to reform 
the law on veld and forest 
fires, amend certain provi-
sions of its predecessor, the 
Forest Act of 1984, and ac-
cording to Section 191), to 
prevent and combat veld, 
forest and mountain fires 
throughout the Republic.    

 Without purporting to provide 
in this article a comprehen-
sive synopsis of all sections 
of the Act applicable to an 
investigation relating to the 
start and spread of veld, for-
est and mountain fires, the 
author accordingly quotes 
the undernoted Sections 
insofar as the creation of 
legal duties on the part of 
owners or occupiers of land 

is concerned –  

 Section 12 of the National 
Veld and Forest Fire Act, 
1998, requires an owner of 
land on which a veld fire may 
start or spread to prepare a 
firebreak on the boundary 
between his/her land and 
that of any adjoining land. 

 In terms of Section 13 of the 
Act, an owner who is obliged 
to prepare and maintain a 
firebreak must ensure that 
with due regard to the 
weather, climate, terrain and 
vegetation of the area –  

(a) it is wide enough and long 
enough to have a reasonable 
chance of preventing a veld-
fire from spreading to or from 
neighbouring land; 

(b) it does not cause soil 
erosion; and 

© it is reasonably free from 
flammable material capable 
of carrying a veldfire across 
it. 

 

In compliance of the Act, 
firebreaks are usually pre-
pared by owners or occupi-
ers of land annually, before 
the end of July or after the 
first frost, and whilst the Act 
does not contain any specifi-
cations with which the pe-
rimeter firebreaks must com-
ply, the average width of 
firebreaks prepared by 
claims investigated by the 
author usually exceed 9 m, a 
standard stipulated in the 
Forest Act referred to above. 

 

 Furthermore, in terms of 
Section 17(1) of the Act – 

 “Every owner on whose land 
a veldfire may start or burn or 
from whose land it may 
spread must -  

(a) have such equipment, 
protective clothing and 
trained personnel for extin-
guishing fires as are – 

(i) described; or 

(ii) in the absence of pre-
scribed requirements, rea-

sonably required in the cir-
cumstances 

(b) ensure that in his or her 
absence responsible per-
sons are present on or near 
his or her land who, in the 
event of a fire, will – 

(i) extinguish the fire or 
assist in doing so; and 

(ii) take all reasonable 
steps to alert the owners of 
adjoining land and the rele-
vant fire protection associa-
tions, if any.” 

 Again, no guideline is pro-
vided by the Act as to the 
minimum equipment, pro-
tective clothing and trained 
personnel required for ex-
tinguishing fires.  

 Sections 3 & 4 of the Act 
makes provision for the 
formation and registration 
of fire protection associa-
tions in South Africa, the 
benefit of membership to 
which being apparent from 
Section 34 which states as 
undernoted: 

 “If a person who brings a 
civil action proves that he or 
she suffered loss from a 
veldfire which – 

(a) the defendant caused; 
or 

(b) started on or spread 
from land owned by the 
defendant, the defendant is 
presumed to have been 
negligent in relation to the 
veldfire until the contrary if 
proved, unless the defen-
dant is a member of a fire 
protection association in the 
area in which the fire oc-
curred.” 

  

This Section alters the com-
mon law situation some-
what as in the instance that 
a defendant is not a mem-
ber of a fire protection as-
sociation, a reversed onus 
applies, the defendant 
therefore being required to 
prove that the fire had not 
b e e n  c a u s e d  o r 
started/spread due to his / 
her negligence.        
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Section 3 of the State Liability Act Unconstitutional 
Ar t ic le  Suppl ied by Donald D innie  o f  Deneys Rei tz  Inc.  

On the 2 June 2008 the 
Constitutional Court con-
firmed that of Section 3 of 
the State Liability Act 1957 
is inconsistent with the 
Constitution. That Section 
prohibits execution against, 
or attachment of State 
property to satisfy judgment 
debts of the State. The mat-
ter related to a medical 
malpractice claim. The 
plaintiff suffered injuries 
while undergoing treatment 
at the Pretoria Academic 

Hospital. An order was made 
by the court for interim pay-
ment to cover the plaintiff's 
medical and legal expenses. 
Notwithstanding the grant of 
the order the MEC failed to 
comply and the plaintiff 
sought an order directing the 
MEC to comply with the in-
terim order for a declaration 
of Section 3 of the State Li-
ability Act as unconstitu-
tional. 
 
The majority of the Constitu-

tional Court found that the 
Section unjustifiably limits the 
right to equal protection of 
the law and is inconsistent 
with the Constitutional pro-
tection of dignity and the right 
of access to Courts. It also 
violates the principles of judi-
cial authority and the princi-
ple that public administration 
be accountable. The Court 
suspended the order for 12 
months to allow Parliament 
to pass legislation to provide 
an effective means of en-

forcement of money judg-
ments against the State.  
  
The Court was also critical 
of the fact that the State 
has not settled approxi-
mately 200 judgment debts 
outstanding and ordered 
the State to provide details 
of all outstanding judgment 
debts and a plan for speedy 
settlement thereof.▲ 

The Law, Truth and Reality 
Ar t ic le  Suppl ied by L ize-Mar ie  Jouber t  o f  L indsay Kel ler  At torneys  

It is often a cited saying that 
“the law is an ass”, a figure 
of speech originating from 
Charles Dickens' Oliver 
Twist. The character Mr 
Bumble is informed that 
“the law supposes that your 
wife acts under your direc-
tion” to which Mr Bumble 
replies: 

 “If the law supposes that… 
the law is an ass - an idiot. 
If that’s the eye of the law, 
the law is a bachelor; and 
the worst I wish the law is 
that his eye may be opened 
by experience – by experi-
ence.” 

 The commentary on the 
institution of marriage apart, 
many a litigant will agree 
with the overall assessment 
that the law is, indeed, and 
ass. Dissatisfied litigants 
should remember though, 
that in law it is of no conse-
quence what may (or may 
not) actually have hap-

pened in any specific in-
stance - but rather that is of 
vital importance what the 
disputant can prove to have 
happened. 

 It probably also does not 
help that the concept of proof 
is somewhat less obsolete 
than might at first glance be 
assumed. Proof does not 
require incontrovertible evi-
dence, but rather evidence 
that is sufficient to establish a 
fact. And sufficiently is a fluid 
concept. 

 Take the recent decision of 
Prinsloo v The RAF (WLD 
case number A5022/2007). 
The Plaintiff's minor daugh-
ter, Corne, was injured in a 
motor vehicle collision and, 
tragically, suffered brain inju-
ries that left her unemploy-
able. The question the Court 
was asked to adjudicate on 
was the quantum of the total 
loss of Corne’s future earn-
ings.  

 The Court of first instance 
had awarded the Plaintiff an 
amount of R5.525 m in dam-
ages in respect of the 
Corne’s loss of future earn-
ings. The Plaintiff, on the 
other hand was seeking an 
amount of R15,307,461.00. 
The latter amount was based 
on a number of assumptions, 
including that Corne would 
have studied medicine, spe-
cialised in ophthalmology, 
gone into private practice 
and retired at the age of 70 
years. 

 How can a Court possibly 
determine the future incapac-
ity of a nine-year-old child?  

The Plaintiff relied on evi-
dence about the character of 
his daughter that would have 
made to continue her aca-
demic studies, and that 
would have made her choose 
a career in medicine and 
private practice. 

 The Court, on the other 

hand, found that the argu-
mentation of the Plaintiff 
was based on a whole host 
of faulty premises, the ex-
act details of which are not 
of relevance here.  What is 
important is that Corne’s 
compensation was being 
assessed on potential 
which may or may not have 
actualised.   

 In the view of the Court, 
the Appellant had failed to 
present any satisfactory 
evidence to justify the ac-
tual quantum claimed by 
him for Corne or that he 
was entitled to anything 
more than was awarded in 
the trial Court. 

 In Court, the law is not 
about some mythical objec-
tive truth or reality 
(whatever that may be), but 
about the reality that liti-
gants are able to establish 
in the mind of the Court.▲ 

National Scientific Professions Act—A Further Update 
Ar t ic le  Suppl ied by Jan Schubar t  

Members who have fol-
lowed the discussion re-
garding the implications of 
the Natural Scientific Pro-
fessions Act on the use of 
forensic witnesses will be 
interested to hear about the 

latest development. Follow-
ing, we are sure, our coun-
sel’s opinion previously pub-
lished, there has been a ma-
terial change.  The South 
African Council for Natural 
Scientific Professions has 

decided to place a morato-
rium on any further registra-
tions in the field of practice 
called Forensic Sci-
ence.  The need for register-
ing such professionals is 
being reviewed entirely and 

the moratorium will stay in 
place till a decision is 
made.  In the meantime 
members can carry on as 
we all did before the Act 
was passed▲ 


